Unto the Right H onourable the Lords of Council and Sſſon, 


P E 1 I TI O N 


Dotor ROBERT HERRIOT, 


H umbly Hhewtrb, 


fion to much loſs, and to many law-ſuits, ſome of 
which are now depending before your Lordſhips. | 


That in the queſtion between Mr John Adam, and the truſtee 


for Meſſ. Fairholmes, the moſt convincing evidence was produ- 
ced, by many private letters which had patled between the brothers, 
lat their houſe had been utterly bankrupt, as far back as the 


| 1761, when Adam Fairholme, with the concurrence of his part- 


ner, repaired to London, in order to carry on an adventure in the 
ſtocks, on their joint account, as a laſt effort to re- eſtabliſh their cir- 
cumſtances; and that Thomas Fairholme, from that period, ex- 
erted himſelf in drawing 1 in every perſon he could lay hold of to 
lend them money; Tome extraordinary inſtances of which are to 
be found in p. 27. and 28. of the information for Mr Adam. 
That the petitioner, during a reſidence of many years in the 
"Vaſc Indies, in the proſecution of his buſineſs, had acquired about 


L. 6 or 5000, which he brought home with him to his native 


country, intending to have paſled the remainder. of 1 N 2 
e among his friends. 1 
A. Ir 


HAT the inſolvency of Adam and Thomas Fair- 
holmes, late bankers in Edinburgh, has given occa- 
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It was his misfortune, however, ſoon afrer coming home, to 
fall in with Mr Thomas Fairholme, juſt at the critical time, when 
large ſupplies of money were wanted for the ſupport of his credit, 
and for carrying on the extenſive and hazardous branch of buſi- 
neſs, in which his brother was ſo deeply engaged. 

A letter from Thomas, to his brother, of this date, in pro- 


ceſs, runs in the following terms: © I have a tram laid for ſecuring 
about 10 M next term, at 4+ for a year, in caſe heritable ſecurity 


does not offer; but what ſucceſs I ſhall have, I do not yet know. I 


only offered to take it in that way, if they cannot do better. It 
does not anſwer to aſk ſuch ſums, though the credit of A. 
* and T. F. s, is greatly re-eſtabliſhed by the peace. How- 


ever it is too early to ſeem to puſh for large ſums, as the 


* general idea 1s, that we ſhall rather have more than what we 
* know what to do with. I therefore, on ſuch hints, only ſay, 
that we ſtill can employ any ſum, to three or four per cent. 
profit, without any risk. It is no hurt that people ſhould ima- 
“ gine we are running over, they will be the more ready to add 
** to the flood.” 

In his next, he writes: © To ſhow you that I have ſucceeded in 
part of my 10 M: ſcheme, you have incloſed a bond, L. 4600, 


« to Dr Herriot, to ſign and return. This money is already in 


„ your poſſeſſion, from the late remittances. I do not yet know if 
„ ſhall touch the other L. 6000 at the term or not. I have laid 
the pie, and can take no further ſtep in it; if it comes, it is well.” 

And, in a third: Doctor Herriot will preſent an introduction 
* to you. He is a plain, honeſt, good ſort of man; and as the 


4 beſt part of his fortune, ſo far as I know it, lies in our bands, 


* you will not do amiſs in ſhowing your attention to him, ſo far 


* as cating a ſtake with him. He is from Eaſt-India, and may 
” pothbly be of ſervice . the Nabobs, if opportunities 


offer. 

The petitioner was unhappily caught in the ſnare. He not on- 
ly advanced them the { 4600 mentioned in Thomas Fairholme's 
letter, upon their joint bond; but by his accompt- current with 
them, it appears, that, on the 5th November 1763, they were 
further indebted to him in the ſum of L. 950. 15. 8. Sterling; the 


whole ſum amounting, to within a trifle, of the fortune which he 


had brought with him from India. 
The 
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The petitioner, thinking his money ſafely lodged in the hands 
of theſe gentlemen, went to London upon buſineſs, in ſpring 1764; 
and while there, he received accounts that Adam and Thomas 
Fairholme had ſtopped payment. The occaſion of this, was firit 
given out to be Adam's unſucceſsful dealing in the ſtocks ; though 
it is now well known, that it was more properly owing to his not 
having made ſuch profits by ſtock-jobbing, as enabled him to 
prevent a diſcovery of the real ſituation of the bankrupt-houſe 
in Edinburgh. 

The advice of Adam's ſtopping payment, appears to have been 
received by Thomas Fairholme, the partner in Edinburgh, upon 
Friday night, the 23d March 1764, by an expreſs from his other 
brother, George, at London. The important news was however 


concealed from all, except Mr Fairholme's friends, till Monday the 


26th ; when Thomas, without the knowledge of any of the cre- 
ditors, executed a truſt-diſpoſition in favour of Mr Francis Far- 
quharſon accomptant ; and failing him, certain others, for be- 
hoof of the creditors of the houſe: And of this truſt-deed, two duph- 
cates having been made out, Thomas adhibited the firm of the 
company to the one, and his own ſubſcription to the other; 
which having been tranſmitted to London, was figned alſo by A- 
dam on the 3d of April thereafter. 

By this deed, Adam and Thomas Fairholmes make over to the 
truſtees, or the accepters of them, all lands and effects belonging to 
them, with power to diſpoſe thereof, and to divide the proceeds 
among the creditors, equally and proportionally to their debts, without 
* prejudice to any preferable right or diligence, if any thall be in 
or done by any of the ſaid creditors, prior to the completion of 
* this preſent right; and the truſtees are declared not liable for di- 
* ligence, or for omiſſions, or in ſolidum, but each only for his actual 
„ intromiſſions.“ 

The deed was accepted off by Mr Farquharſon, and intimated to 
many of the debtors of the company. It was alſo acceded to by 
ſundry of the creditors who agreed to follow joint meaſures, and 
ſigned a deed of acceſſion, drawn out for that purpoſe ; and had it 
been poſſible to bring every creditor to agree, ſo that an equal 
and fair diſtribution of the effects could have been obtained, it is 
more than probable, that the petitioner would alſo have concurred 
in the ſame plan. The fact, however, 1s, that a great number of the 
creditors refuſed to accede, and: are, to this day, ſtanding out; and 
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the petitioner hopes to ſhew, that as he never did ſign the deed of 
acceſſion, ſo he has not acceded, in any ſhape whatever, to this 
truſt- right. The import of the correſpondence and facts, from 
which the contrary is endeavoured to be inferred 3 him, ſhall, 
in the ſequel, be ſtated. 

By the deed of acceſſion, the ſubſcribers accede to the truft-right, 
and ratify the ſame in all its articles and clauſes: And, for the more 
ellectual execution of the ſaid truſt, they further agree to the fol- 
lowing regulations, Ih, They and the bankrupts ſubmit to the 
truſtee, the determination of all queſtions between them, and alſo 
of all queſtions among the creditors themſelves. 2do, They au- 
thoriſe the truſtee to ſubmit to an arbiter or arbiters of his ap- 
pointment, or to compound and tranſact all differences between 


them and the debtors of the company. ziio, They authoriſe the 


truſtee to appoint factors, caſhiers, and clerks, with reaſonable ſa- 
laries, and for whom he ſhould not be lr, and to clear 
accounts with them. 44, They impower the truſtee to ſell by 
roup, all doubtful or diſputable funds. Fe, They impower a com- 
mitee of their number to adviſe with the truſtee, but whoſe con- 
ent ſhould not be neceſſary to his actings. And, 6to, They ſuper- 
ſede all diligence againſt the ſaid Thomas Fairholme, and impower 
the truſtee or truſtees to diſcharge him abſolutely, if they {hall think 
lit, reſerving all action againſt Adam Fairholme his perſon and e- 
ſtate. 

By theſe W joined to thoſe contained in the truſt- diſpoſi- 
tion, it appears chat very ample powers were veſted in the truſ- 
tee, and indeed ſuch as no creditor could be preſumed to agree to, 
without a direct acceſſion, by ſubſcription of the deed. Further, it 
appears from this deed of acceſſion, that the creditors, ignorant of 
the true ſtate of the caſe, conſidered Thomas Fairholme as no way 
to blame in the affairs of the houſe, and looked upon Adam Fair- 
Holme, as the ſole cauſe of the misfortune. Indeed ſo ſtrongly were 
they impreſſed with that behef, that, at themeeting when they ſign- 
ed the acceſſion, they recommended to the truſtee, ** To appoint 
Thomas Fairholme to be their factor, upon his finding caution, 
„to the amount of L. 1000,” which was accordingly done. 
Theſe acceding creditors, alſo took upon them to reſolve, inter a- 
la, by a minute of ſederunt, That all intereſt upon debts reſting 

by the company ſhould ſtop, as upon the 26th of March, the 
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date of the truſt- diſpoſition, and all open accompts be ſettled as 

“ upon that day.“ 5 
Mr john Adam, who had a claim on the houſe for a very con- 

ſiderable ſum, did not incline to go into theſe meaſures, and 


therefore took out a caption againſt Adam and Thomas Fairholmes, 
upon the 8th April 1764; which obliged Thomas Fairholme to re- 


tire to the ſanctuary, where both he and Adam were booked, and 


a ſearch was alſo made for them by a meſſenger. All this was 
done within 60 days of the truſt-diſpoſition, and the houfe was 
thereby rendered bankrupt in terms of law. 

Many of the other creditors proceeded to take ſeparate meaſures ; 
and the petitioner, finding how matters were likely to go on, 
thought it neceſſary to provide for his own ſecurity, and, in 
December 1764, laid arreſtments in the hands of Thomas Fair- 
holme, of Mr Farquharſon the acting truſtee, and of certain other 
debtors to the company, particularly the governour and company 
of the bank of Scotland. Even ſome of the creditors who had ac- 
ceded to the truſt-right found it adviſable to take the ſame mea- 
ſures. A multiple-poinding was brought by the bank, and the 
petitioner, atthe ſame time, raiſed a reduction of the truſt-right, on 


the acts 1621, and 1696, and a forthcoming for recovery of the 
the ſums arreſted. | 


Theſe proceſſes having come before the Lord Gardenſton Ordi- 
nary, compearance was made for the truſtee and creditors, who 
being ſenfible that the truſt-right was clearly liable to reduction, 
on the act 1696, agreeable to the deciſion in the late caſe of the 
creditors of Strachan, thought fit to reſt their defence on this 
ground, That the purſuer was barred from infiſting in this reduc- 
tion, by having acceded to the truſt-right ; and as they admitted 
that he had not ſubſcribed the deed of acceſſion, they gave in con- 
deſcendences of facts, tending to ſhew that he had done ſomething 


equivalent and that though he was not a party to the deed, he had 


acceded rebus ipſis et facts. 
To theſecondeſcendences anſwers were put in for Dr Herriot; and 


before the ſame were adviſed, the defender thought fit to inſiſt, 


That the Doctor ſhould exhibit, upon oath, the whole correſpondence 


of letters that had paſſed between him and his agent in this country, 
Mr John Patullo, concerning the bankruptcy, or excerpts relative 
thereto : And the reaſon aſſigned for this demand was, that, from 


theſe letters, the purſuer would appear to have received full infor. 
| | = | | mation 
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mation from his agent as to the nature of the truſt-r1ght; that he 
had ſufficiently authoriſed the agent to accede; and had approved 
of all that was done in the matter.. 

This general exhibition was objected to by the petitioner, as 
it was unuſual to oblige a party to diſcloſe all the private corre- 
ſpondence which had paſſed between him and his agent. After 
ſome proceedings however, unneceſſary to be mentioned, your 
Lordſhips, of this date, pronounced the following interlocutor. 
* Before anſwer, find, That the purſuer and John Patullo, are 
© bound to exhibit and produce upon oath, all ſuch letters of cor- 
* reſpondence between them, or excerpts from them, as may tend to 
prove that the purſuer gave authority to John Patullo, his agent, 
to agree to the general meaſures of the creditors ; and that the 
* ſaid John Patullo gave the purſuer information of the nature of 
the truſt-deed, and proccedings of the creditors ; and remit to 
the Lord Ordinary to proceed accordingly. Full excerpts 
were accordingly exhibited, upon oath, of every pailage in theſe 
letters, relative to the points in diſpute. *” 

Your Lordſhips, of this date, upon adviſing memorials and ad- 
ditional memorials, together with the printed excerpts of the letters, 
pronounced the following interlocutor: The Lords find, That 
there is ſufficient evidence that Doctor Herriot did accede to the 
truſt-right and diſpoiition granted by Meſſ. Fairholmes to their 
* creditors ; but find no evidence that he acceded to the deed of 
* acceſlion relative to ſaid truſt-right, or that he is bound there- 
* by ; and remit to the Lord Ordinary to proceed accordingly.” 

The queſtion is of importance in itſelf, it is of the utmoit 
conſequence to the petitioner, and the Court was divided in 
opinion. Theſe reaſons, he hopes, will excuſe him for cra- 


[TY 


ving a review of the firſt part of this judgment; the more e- 


fecially, as he cannot help, with great ſubmiſſion, apprehending, 
that there is ſomething inconſiſtent in the terms of the interlocutor. 

It is a point clearly eſtabliſhed, That the truſt-diſpoſition of 
irfelt was not binding on the creditors, nor could hinder any per- 
{on having a claim againſt the bankrupts from proceeding in di- 
ligence, if he ſo inclined. In order to complete the tranſaction, 
and make the truſt binding on the creditors, a deed of acceſſion 
an their part was neceſſary; which was accordingly wrote out on 
parchment, executed in proper form, and ſubſcribed by a variety 
of che creditors. Your Lordſhips have found, that the petitioner 
10% not bound by this deed of accęſſion, becauſe he did not ſubſcribe it, 


OT 


te, 


or, in other words, you have found, that he has not acceded, 
and yet another part of the interlecutor finds ſufficient evidence 
that he has acceded to the truſt-right. 
A man may indeed be ſuppoſed to accede by one deed, and not 
by another; and he may bind himſelf under conditions and pro- 
viſions different from thoſe which are adopted by the reſt of the 
creditors; but it will at leaſt occaſion very ſtrange confuſion, if, 
in the management of one common fund, the different parties con- 
cerned are bound by different laws and regulations: For example, 
in the preſent caſe, the creditors who have ſigned the deed of ac- 
ceſſion, are obliged to ſubmit all queſtions among them to 
the acting truſtee, to allow ſalaries to factors, caſhiers, clerks, &c. 
and the truſtee has alſo a power of giving a total acquittance to 
Thomas Fairholme, if he {hall think proper. But the petitioner, 
who is only ſaid to be bound by the truſt-right, and not by the 
acceſſion, is not tied to any of thoſe conditions. He is not obli- 
ged to ſtand to the arbitration of the truſtee in doubttul queſtions, 
or to allow ſalaries to fo many different officers; and he may lay 
hold of Thomas Fairholme, though diſcharged by the truſtee : 
And thus, though by the terms of the truſt-diſpoſition, an equal di- 
viſion of the effects is to be made among the whole creditors, in 
proportion to their debts, it may neceſſarily happen, that the pe- 
titioner ſhall be intitled to his ſhare, acc&Uing to a different pro? 
portion and rule, from the other creditors. 
Again, the profeſſed intention. of the truſt-right was, to make 
1 jult and equal diſtribution among the whole creditors of the 
bankrupts. This however is now rendered impracticable. The total 
number of Adam and Thomas Fairholmes creditors is not certainly 
known; but, as condeſcended on by the truſtee; they amount to 
about 390. Only 215 of theſe have, by themſelves or their doers, 
inb{cribed the deed of acceſſion. It 1s pretended, indeed, that the 
acquieſcence of 100 more is to be inferred from circumſtances, but 
no evidence of ſuch circumſtances has hitherto appeared; and e- 
ven if that number had allo acceded, there would {till remain a- 
bove 60 creditors at liberty to take ſeparate meaſures for opera- 
ting their payment, and thereby to defeat the execution of the 
truſt-right. From a copy of the truſt-deed in proceſs, it appears 
that there is only one creditor, - viz. Alexander Malcolm, who is 
marked by one of Mr Fairholme's clerks, as having acceded by let- 
ter, (Auguſt 7) from which it may be preſumed, that no o- 
cher perſon has acceded in that manner. 


In 
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In the preſent proceſs of multiple-poinding, there are a varie- 
ty of creditors who have produced diligences, and who have not 
acceded, particularly Mr John Adam, for a large ſum; one Law 
merchant in Edinburgh, for { 394, 13 s. Andrew Johnſton mer- 
(chant in Anſtruther, for , 222 : 4: 9; Mr William Robertſon for 
{. 200 ; John Sharp ſtabler for / 300; William Currie, truſtee 
for James Hutton merchant in Leith, Z 260 ; theſe perſons will 
be preferred in the multiple-poinding, and draw their debts, if 
the petitioner be found to have acceded to the truſt-deed. 

The Meſſ. Fairholmes had a ſhare in the Carron Company, to 
the amount of about / 12,000. This ſubject has been arreſted by 
{undries, particularly by Robert Gardner, on the 26th March 
1764, the very day of the firſt meeting of the creditors, after the 
bankruptcy. It was indeed, on the ſame day, arreſted by George 
Fairholme, who is an acceding creditor ; but as there is more in 
the Carron Company's hands than will pay both Mr Gardner and 
George Fairholme, whoſe claim is reſtricted to { 7143. 9. 10. ſo Mr 
Gardner will undoubtedly draw his money. On the 27th, it was 
arreſted by John Pearſon merchant in Borrowſtounneſs, Mrs Mar- 
garet Tod merchant there, and by Thomas Fairholme ſunior mer- 
chant in Edinburgh, who is an acceding creditoy the 29th 
March, It was arreſted by John M*Call merchant in Glaſgow, 
Pa the 11th October, = by William Smith {hipmaſter in Leith; 
and on the 1oth December 1764, by Doctor Herriot. 

The Meſſ. Fairholmes had three ſhares of the ſtock of the Leith 
ropery-company, being J 660. This ſtock was, on the 26th 
March 1764, arreſted by James Hutton merchant in Leith, for 
payment of / 260 due by the Fairholmes to him. Upon which 
he raiſed a proceſs of forthcoming before the judge-admiral, in 
which he was preferred to the truſtee for the creditors, Thereafter 
the Leith ropery-company brought a multiple-poinding before 
the Court of Seſſion, in which Mr Hutton has produced his in- 
tereſt, as have likeways Captain Smith, George Fairholme, and 
ſeveral other creditors; and George Fairholme, and Captain 
Smith, are juſt now competing in that multiple-poinding. 

David Simpſon baker in Edinburgh, John M*Grew baker in 
Potter-row, James Young brewer in Leith, creditors of the Fair- 
holmes, uſed arreſtments in the hands of the following perſons 
debtors to the houſe, viz. Gabriel Peter baker in Edinburgh, 
Andrew Ireland baker there, George Turnbull baer there, Wil- 

| ; | | liam 


C9 
Ham Smith in Stockbridge, Patrick Stormonth baker there, Allan 
Livingſton baker, John Maclauchlan in Canon-milns, Alexander 
Gordon merchant in Leith, and they brought forthcomings be- 
fore the ſheriff of Edinburgh. In the forthcomings the truſtee 
appeared, and inſiſted, Im, That they bad acceded by attending 
meetings of the creditors; 2do, That he was preferable upon the 
truſt-right, and a write of extent, to which the truſtee had an aſ- 
ſignation. All theſe forthcomings being conjoined, and a mul- 
tiple-poinding raiſed, the ſheriff preferred the arreſters, and the 
_ truſtees have advocated the cauſe to the Court of Seſſion. 
Donald Roſs writer in Edinburgh, a creditor of the Fairholmes, 
who, it will not be pretended, ever acceded to the truſt-right, has, 
for the ſum of L. 100 Sterling due to him, likewiſe uſed arreſt- 
ments in the hands of Mr Baird of Auchmeddan, the Britiſh 
linen-company, the Leith ropery-company, Miſs Callander, 
William Smith of Stockbridge, James and John Baalds merchants 
in Leith, Thomas Ainſlie, Robert Rutherford, John Lourie, ſmiths 
in Calton, John Brown baxter in Leith, Allan Livingſton and 
Gabriel Peter baker in Edinburgh, Patrick Stormonth baker 
in Potterrow, and Andrew Ireland baker in Pleaſance. | 
Mr John Adam, on his dependence, has laid on a great number 
of arreſtments in the hands of the debtors of the company, as have 
alſo ſeveral of the other creditors ; but the petitioner's agent has 
not yet been able to obtain a diſtinct note of the perſons names, in 
whoſe hands theſe arreſtments have been uſed ; and indeed every 
thing, with regard to the ſtate of the funds, is kept in the dark 
from him, by the truſtee, as much as poſſible. But from the in- 
formation he has been able to procure, and which he has now laid 
before your Lordſhips, it is plain, that many of the creditors will, 
by diligence, recover their full payment ; and that an equal divi- 
ſion among the whole, cannot poſſibly take place. 

Thus, though the intendment and only uſe of the truſt-deed, 
was to bring in every creditor pari paſſu, who had not already ob- 
tained a preference before the date of the deed ; and though the 
truſtee was to act for the common 1nterelt of all concerned, and to 
make an equal diviſion among them, your Lord{hips will perceive, 
that there are now four different kinds or claſſes of creditors, who 
are in ſituations perfectly different from each other, viz. Imo, The 
_ creditors who had done diligence before the date of the truſt- 
right, who have no connection whatever with the truſtee, and 
who will draw their payment by procelles of forthcoming, and o- 
ther legal ſteps. 2do, The creditors who ſubſcribed the acceſſion, 
C who 
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who have made themſelves dependent on the truſtee choſen by the 
bankrupts, and who are tied down to certain regulations ſpecified 
in the deed of acceſſion; one of which is, that they ſhall give a to- 
tal acquittance to one of the bankrupts, if the truſtee thinks 


it proper. 3tio, The petitioner, or others in his ſituation, who, ac- 


cording to the interlocutor pronounced by your Lordſhips, have no 
connection with the deed of acceſſion, or the rules therein preſcri- 
bed, but yet are to be regulated by the truſt-right, and are to draw 


their payment, according to certain other rules therein expreſſed or 


implied. L, Thoſe creditors who have done diligence ſince the 
date of the truſt-right, and have not acceded to it in any ſhape; 
who, though they were intended to be included in the truſt, will be 
in a much better ſituation than thoſe who have acceded, and will 
operate their payment, as they beſt can, by proceſſes and dili- 
gence, 

The truſt-deed, therefore, in place of being the means of 
preventing law-ſuits, and producing an equal diſtribution among 
the creditors, will have the direct contrary effect, and muſt, in 
all probability, end in inextricable confuſion. | 

The expediency of truſt-diſpoſitions has oft been the ſubject of 
deliberation among your Lordſhips; and, at certain periods, you 
have inclined to give force to them, from a deſire of prevent- 
ing expence, and of eſtabliſhing an equality among creditors : 
But as the effect of ſuch conveyances has not yet been preciſely 


defined, and as there is no law which guards them, by proper re- 
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gulations and reſtraints, the experience of later years has demon- 
{trated, that they are often a moſt deſtructive engine, and ſeldom 
fail to bring accumulated expence, and to occaſion numberleſs 
queſtions among the creditors. In the noted caſe of Snee, where 
a diſpoſition, of this kind was challenged, upon the act 1696, 
the Lords * Found the reaſons of reduction relevant, and, at the 
* ſame time, laid hold of this opportunity, to declare their ſenti- 
ments againſt all ſuch diſpoſitions in general; and, in that view, 
* cauſed inſert the following clauſe in their interlocutor : And fur- 
** ther find, That no diſpoſition, by a bankrupt's debtor, can diſa- 
ble creditors from doing diligence.” The like judgment was a> 
gain pronounced in the caſe of Blair's truſtees, 3d February 1736 ; 
and in the lateſt caſe of the kind, vz. Moodie againſt the truſtees 
of Strachan, in 1765, it was ſolemnly adjudged, That truſt-rights 
were not available againſt the. diligence of creditors... 

The petitioner does admit the truſtee, nominated in this caſe, to 
be unexceptionable in every reſpect, and well qualified for execu- 
ting any buſineſs intruſted to him; but the difficulty lies in the 

nature 
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nature of the tranſaction itſelf : And the preſent caſe is ſingular in 
_ reſpect, that there is now an utter impoſſibility | of carry- 
in the way in which it was in- 
— The diſpoſition to Mr Farquharſon, was a conveyance for 
behoof of the whole creditors, and for the purpoſe of bringing 
them all in pari paſſu, for a juſt and equalſhare of the whole effects. 
The truſtee has no power to make a partial diſtribution, by dividing 
only a reſidue among a certain number of the creditors, after al- 
lowing the moſt conſiderable part of the funds to be attached. 


the truſt into execution, 


( 


11 


) 


and carried off, by creditors who do not accede to the truſt-right. 


The purpole and intendment, therefore, of the deed being defeat- 
ed, it is ſubmitted to your Lordſhips, how far the deed itſelf can 


ſtand, or have any effect. 


right. 


Theſe obſervations being premuſed, the petitioner ſhall pro- 
ceed to examine the 1mport and nature of the evidence, upon 
which he has been found to have virtually acceded to the truſt- 
The circumſtances pleaded againſt him, in the memorial 
for the truſtee, for inferring his acceſſion to the truſt, are fourfold : 
Io, Certain letters which paſſed between the petitioner and his 
agent Mr Patullo, and between the petitioner and Thomas Fair- 
holme, when the bankruptcy of the houſe was firſt know ein Lon- 
Mr Patullo's giving in a note of the petitioner's 
ground of debt to the truſtee, in conſequence of an advertiſe- 
ment publiſhed in the news-papers, deſiring all the creditors to 
3119, The petitioner's having at- 


don. 2do, 


produce their grounds of debt. 


tended a meeting of the creditors, held upon the 27th June 1764, 
after he came to Edinburgh. 40, Certain letters wrote by the pe- 
titioner when in Fife, in July and Auguſt 1764, to his agent Mr 
Patullo, which are ſaid to infer an approbation of the truſt. 
petitioner ſhall conſider each of theſe in their order; and he is 

confident, that, when duly examined, they will thew. the reverſe + 


of an acceſſion to the truſt-right. . 
The firſt letter that occurs, is wrote by the petitioner to his a- 


gent, dated London 22d March 1764, in which he informs him, Correſpon- 


that Adam Fairholme had flopt payment at London; and he adds, 
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You muſt know. I am much . {ſurpriſed . and concerned in. the 
affair, and hope you have done, and will continue doing every 
thing you can in getting my money, or ſecuring it in the belt | 


The 


Circum- 
ſtunce 1. 


dence 
when at 


London, 


manner you can; more eſpecially, their balance due to me, for 
which you know I have no bond. 


your opinion in this affair freely, whether I am. likely to be a 


ſufferer. 


J ſhall. be very glad to hear 


As I am unable to give you any particular directions 
er 
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e for your proceeding, I can only hereby impower and intreat 
« your beſt aſſiſtance; and ſhall expect your anſwer ſoon.” Theſe 
words ſurely contained no mandate or authority for Mr Patullo's 
acceding to a deed, which had then no exiſtence, but were rather 
intended to preſs him to diſcharge his duty, as the petitioner's 
agent, by taking every proper ſtep to ſecure his money. This al- 
ſo tends to ſhew, that the like muſt have been the purſuer's mean- 
ing, in other ſimilar expreſſions, contained in letters poſterior to 
his receiving notice of the truſt-right. . 

The ſame obſervation applies to the next letter, of date 24th 
March 1764, alſo prior to the truſt-right, wherein the petitioner 
mentions a converſation with George Fairholme, who had aſſured 
him, that the bankruptcy was unexpected both to Thomas and 
him; and he adds, © If I thought my preſence could be of any 
* ſervice, I would come down ſoon likewiſe ; but as you are on 
* the ſpot, I make no doubt you'll be able to do every thing ne- 
* ceſlary for me in Edinburgh, which is my repeated requeſt.” 
The petitioner's third letter, of March 27. 1764, contains a 
repreſentation of the ſtate of the company's affairs, which had 
been communicated to him by George Fairholme, who, among 
other things, told him, That, by his letters from Scotland, the 
Joint houſe was but little concerned, and that the creditors there 
would be no ſufferers: And he concludes, * I only mention to you 
* what paſſed between us, in confidence, that you may make your 
* own uſe of it occaſionally; as I expect you'll exert yourſelf for 
me with reſt of the creditors, ſo as to come in ſhare and ſhare alike, 
* according to the nature of my debt.” Your Lordſhips will ob- 
ſerve, that this letter was alſo wrote from London, before the peti- 
tioner had received any accounts from Edinburgh, and bears date 
the very day after the truſt-right had been executed there by 
Thomas Fairholme. It is impoſſible therefore to conſider his uſing 
the expreſſion, Mare and ſhare alike, as an acceſſion to the truſt- 
right. The above paſſage only ſerves to ſhew, that, from the re- 
preſentation of matters given him by George Fairholme, he ima- 
gined, in the end, there would be no loſs ; and being accuſtomed 
to the Englith laws in matters of bankruptcy, he ſuppoſed there 
was ſome legal form, by which the whole creditors were to come 
in ſhare and ſhare alike, according to the nature of their debts. 
This letter indeed will ſerve as a key to all the ſubſequent cor- 
reſpondence, and ſhews plainly, that the petitioner was groping 
in the dark, and ignorant of the true ſtate of affairs. 

It has already been ſaid, Thar, on the 26th March, the truſt- 
right was executed by Thomas Fairholme ; and, on that day, for 

| the 


E 


the firſt time, che bankruptcy was made public in Edinburgh. 
The very ſame day a meeting of the whole creditors was called, 
when a {mall part of them attended, and where the truſt-right 
was communicated to them, But the minute of their ſederunt 
expreſsly bears, That the creditors and doers preſent, by the 
fuddenty of this ſtoppage, had not had full time to determine 
„their own reſolutions, and in what manner they might be diſ- 

* poſed to act; and thereupon they adjourned- to the 2d of 
April. It is to be obſerved, that Mr Patullo's name, among 
many others, 1s prefixed to the minute of this firſt ſederunt. 

Upon that day allo, Mr Patullo wrote the following letter to 
the petitioner: *© Meſl. Adam and Thomas Fairholmes houſe 
* have ſtopped payment this morning. They have executed a 
% truſt-right in favours of Mr Francis Farquharſon accomptant ; 
* and failing of him, in favours of Mr Thomas Boſwell accompt- 
„ ant; and failing of him, in favours of a third ſucceſſive; of 
= funds and effects for paying their debts, which amount to no 
* leſs ſum than L. 107,000 Sterling: And they ſay, their effefts are 
* much about par; ſo that Mr Thomas Fairholme thinks no body will 
« ſuffer; but that to me is ſcarce credible. I was at a meeting of 
* the creditors about town, called by him to meet at the Ex- 
change Coffee-houſe, this day, at one o'clock. There was a 
„ propoſal of a ſuperſedere of perſonal diligence againſt Thomas 
here, that he might have freedom to go about and aſſiſt the 
truſtee; and they ſeemed to approve of the general truſt-right, 
(to prevent ſeparate meaſures, and tearing the ſubject to pieces, 
« through different law-ſuits. I told them, that I thought both 


the meaſures very right, but had no powers from you, though 


* ſhould write you. They are to have another meeting this day- 
© week, and advertiſe it in the news-papers. I cannot tell what 
„to adviſe you; though, in my humble opinion, your acqui- 
d eſcing in the truſt-right is the wiſeſt courſe, and moſt beneficial 
* for the creditors; and yet it is locking up from your ule a 
great ſum of money for a long time, which it may take to fi- 
„ niſh that right. However, you may think of it till you come 
% down, and talk to Adam and George Fairholmes, the brothers, 
at London. Adam has played the fool in the ſtocks; George 
„has not been concerned with them therein, and is a creditor, 
I underſtand, for no leſs ſum than T. 16,000 Sterling, upon 


. brother 5 houſe here, on which they are uſing arreſtments 
8 
in 


Edinburgh, 
March 26. 
1754, 


14 ) 

* 1n their debtors 5 for behoof of the dsds 1 in general, 
* and to prevent others who would incline ſeparate meaſures, 
5 had raiſed a ſummons for the balance upon your accompt- 
* current this morning, intending to raiſe an arreſtment, and 
* try what I could ſecure for your behoof; but 1 ſtopped {hort, 
after being at the meeting, and obſerving that they had taken 
* their meaſures ſo prudently, that I ſuſpect there will be very 
little made that way. This will give a great ſhock to credit 
here, and will hurt many. Their credit was without ſuſpicion, 
and their dealings very univerſal. There never was a break 
* for ſuch a ſum in this country before.” | 

It will not be pretended, that, from this letter, any evidence of 
acceſſion appears. On the contrary, Mr Patullo, though he 
ſeems in general to have approved of the truſt-right, mentions 
expreſsly, that he had not concurred in the meaſures taken by 
the creditors, and defires the petitioner to think of what was to 
be done, till he ſhould come down himſelf to Scotland. 

In his next letter to the petitioner, of the 27th March, and the 
poſtſcript thereto, dated the 29th, Mr Patullo, who ſeems alſo to 
have been miſled by converſations with Thomas Fairholme, en- 
larges on the great funds of the houſe, the integrity and honour 
of Thomas Fairholme ; and endeavours to excuſe himſelf for not 
proceeding to arreſt forthwith, for the petitioner's behoof, as be- 
ins attended with expence and trouble. On this account, 1ays he, 
— 1 thought it as good to deſiſt, and leave it to yourſelf when you 
come down, to concur in — meaſure or not, as you ſhall 
judge expedient. I ſhall attend another meeting that is ap- 
pointed next Monday, and let you know what 1 learn further ; 
„% but I do not think that I'll concur in any meaſure till you come your- 
* /elf; nor do think it for your intereſt, and far from being for 
the common intereſt, to take any ſeparate meaſures.” He fur- 
ther ſays, That n Fairholme had told him, he would al- 
low no tranſactions concerning {tock to be n as a debt up- 
on the houſe, being utterly ignorant of every tranſaction of that 
kind, if the law did not oblige him: He alſo talks of conſiderable 
offers, or dividends, which were to be made to the creditors in a 
{hort time; and he concludes with theſe words, © I heard it re- 
ported by another, as from Mr John Davidſon writer to the ſig- 
*© net, who is and has been doer for Meſſ. Adam and Thomas 


+ Fairholmes for ſeveral years, and | is himſelf a creditor, that the 
ry offer 
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" offer certain will be about fifteen thillings a pound, and the 
other five ſhillings in a certain event,” 

From theſe letters it appears, that Mr Patullo was a well-wiſher 
to the truſt-right, as well as a zealous friend to Thomas Fair- 
holme; for which reaſon, without inſtructions from his client, 
he ſtopt ſhort in taking legal meafures for his fecurity, though 
the petitioner's whole fortune was at ſtake. At the ſame time, 
ſenſible of how great importance this matter was to the petitioner, 
who was equally a ſtranger to the affairs of the houſe, and to our 


laws and forms of proceeding in matters of bankruptcy, he de- 


clares, that he is to take no ſtep as to acceding to the truſt-right, 
but to leave it to the petitioner himſelf, when he came down, to 


concur in the common meaſure or not, as he ſhould judge expe- 
dient. In like manner, he mentions his purpoſe of attending the 


next meeting of the creditors, which was held on the 2d of April, 
but explains the reaſon of it to be only for receiving information, 
and not to give concurrence in any meaſure, during the peti- 
tioner's abſence. 

Accordingly Mr Patullo attended at the ſaid next meeting, to 
ſee and hear what was propoſed; and the deed of acceſſion having 
then been produced, the ſame was ſigned and agreed to by a num- 
ber of the creditors then preſeat; but Mr Patullo abſolutely re- 
tuſed to concur, or to put his name to the deed, as agent for the 


| pere And the other creditors and the truſtee were ſo conſci- 


ous of this, that they did not ſo much as mark his name in the 
roll of creditors prefixed to their minute of that ſederunt: And it 
could even be proved, by the oath of the truſtee, that Mr Patullo 
did openly, and in the meeting, deren that he had no power to 
concur in the meaſures of the creditors. Immediately after the 
meeting, he wrote the following letter to the petitioner; which 
hes, 90 demonſtration, that he had not acceded. He ſays, I 
this day attended a very numerous 3 Werden of Meſſ. Adam an 
* Thomas Fairholmes creditors, held within the inner parliament 
„% houſe, as no coffee-houſe could contain them. They unani- 
” mouſſy approved of the truſt-right I mentioned to you in my 
** former, of the 26th paſt. The truſtees all preſent declared 
their acceptance. And there was a deed of acceſſion by the cre- 
„ ditors read and approved ol, and ſigned by many. They au- 
„ thoriſed the truſtces to emplo; 7 Mir Thomas: fairholme to gather 
* in the funds of the company,” c. Here he makes uſe of the 


word they, which excludes himſelf as a conſenter to the deed. 
| Fic 


d ee 


London, 


April 2.1764. 


„„ 

IIe indeed concludes, as uſual, with his own private approbation 
of the plan that was going forward, and ſignifies to the petitioner, 
that the truſtees, Who were all proper men, would do material 
juſtice to him, and every other creditor; but this goes entirely 
upon the ſuppaſition, that the doctor himſelf, when he came to 
Scotland, ſhould think it adviſeable to accede. It is plain, that 
Mr Patullo did not himſelf mean to accede to the truſt-right in 
any ſhape, as he had again and again wrote, that he was to leave 
every thing entire for the petitioner's own determination, when he 
came to this country. 

Of the ſame date with this laſt letter, the petitioner wrote from 
London to Mr Patullo, in the following terms : *© Your favour 
of the 26th came to hand the 3oth, which ſatisfies me you have 
done every thing now to be done on the unhappy occaſion; and 
* I hereby intreat and impower you to act for me, in the beſt 
“manner you can, jointly with reſt of the creditors, which is all, 
I apprehend, we can do now. In your next, I ſhould be glad 
* to hear what money and effects there is to ſhew in Meſſ. Fair- 
* holmes houſe, to enable them to pay every body, as you ſay Mr 
* Themas gives out no body will ſuffer. I depend much upon your 
* aſliduity, as the captain is out of the way, and, I ſuppoſe, can 
* be of no ſervice, therefore have not wrote him. You'll act 


jointly for me, I make no doubt, if neceſſary. I hope to hear 


London, 
April 7. 1764. 


* from you again.“ | 
And in the following letter, of date 7th April 1764, after he 
had received Patullo's of the 27th and 29th March, containing Mr 
Fairholme's fallacious account of his conduct and aftairs, and of 
pretended offers of payment that were to be made, the petitioner 
writes, © I ſhall agree to your ſigning the deed of acceſſion for me, 
** with reſt of the majority of the creditors, or any thing elſe 
* which chey may deem for the good of the whole concerned.” 
Theſe two letters were laid hold of by the defenders, as contain- 
ing an expreſs authority to Patullo to accede, along with the other 
creditors. But your Lordſhips were clearly of opinion, that they 
could be of no avail; for this reaſon, that nothing followed on 
them. They were wrote at a time when the petitioner was de- 
ceived by the falſe repreſentations of Thomas Fairholme, the 
factor for the acceding creditors, and of George Fairholme an 
acceding creditor, by whom he was aſſured of equal diſtribu- 
tion, and full payment: They were addreſſed not to the bank- 


rupt, or his truſtee, but to his own agent, to be uſed by him 


only 


.. 06 


(„ 


only as an authority, in caſe he ſhould think it expedient to join 
in the meaſure; which the petitioner then underſtood to be total, 


and in which every creditor was to have an equal concern. * 


fact, however, Mr Patullo never made uſe of this power. He re- 
turned the letters again, along with other papers, when the peti- 
tioner came to this country; and they made their appearance in 
this proceſs, in conſequence of the general exhibition appointed by 
your Lordſhips. Mr Patullo was, in his own private opinion, in- 


clined to the truſt-right, but he uniformly declared his reſolution 


of giving no concurrence, but leaving matters entire for the peti- 
tioner's own determination when he came down; and therefore it 
is apprehended, the defenders cannot in law, or reaſon, avail them- 
ſelves of any general authority of this kind, given in confidence to 
an agent, but never executed by him. 


The only other letter wrote by the petitioner before he left Lon- 


don, 1s one of date 14th April 1764, to Thomas Fairholme, in 
anſwer to a letter from him, of the third April. Mr Fairholme's 
letter 1s wrote the day after the ſecond meeting of the creditors, 
and is conceived in ſuch terms as might naturally miſlead the pe- 
titioner. He talks of his adherence to the moſt rigid rules of ho- 
nour and juſtice; that the ftroke came from a quarter he never 
ſhould have thought of guarding againſt ; that he had every rea- 
fon to believe the houſe was poſſeſſed of a fortune unequalled by 
any houſe of buſineſs that had ever been in Scotland; and © two 
* ſeconds before I received my brother's letter, I ſhould have 
taken any ſum that could have been offered me, upon the moſt 
entire good faith upon my part. When. I broke open the ſeal, 
* I found at once what I never dreaded, ſuſpected, or had the 
5 {ſmalleſt intimation of, that all my brother's funds were gone. 
* You will be informed in London, how great theſe lately were: 

When or by what croſs events ſo immenſe a ſam has been loſt, 

are circumſtances to which I am at this moment an utter an- 
ger!“ He then proceeds, in the ſame ſtrain, to perſuade the 
petitioner, as of the firſt conſequence, that he ſtands acquitted in 
honour and conſcience ; and concludes, “ Make yourſelf as caſy 
as poſſible, and truſt to me ſtill thus far, that what influence J 
have, will be moſt faithfully applied, for obtaining a ſpeedy, 

an equa}, and a favourable ſettlement. The creditors have 

been pleaſed, ſo far as they have yet appeared, unanimouſly to 


appoint me to manage and collect the funds under the truſtees, 
N E 9 10 
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April 3. 
1764. 
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to whom every thing was conveyed. If the ſame harmony prevail 
over the whole creditors, I hope they {hall have no reaſon to re- 
pent of this mark of their confidence in me. | am, Cc. 
H. S. I do not mean that your truſt in me, if you repoſe any, 
ſhould prevent Mr Patullo attending cloſely to your intereſt, 1 
think you ſhould give him that in charge.” 
To which the petitioner made anfwer in the following words: 
Dear Sir, I have received your favour of the 3d, and I am ob- 
liged for the account of your preſent circumſtances, as I believe 
it is real and candid. My own great ſurprize and concern on 
the occaſion, makes me feel the more for your unhappy ſitua- 
ation, which muſt be the more perplexed by ſo ſudden and un- 
expected a turn in your brother Adam's affairs. Your not an- 
ſwering my demands in my laſt was no great diſappointment 
to me, well knowing all ſuch muſt be unſeaſonable ever ſince 
you ſtopt payment, which at firſt was doubtful here. It wall 
ive me a great pleaſure to hear your effects and concerns, when 
collected, will be able 79 pay every man his own, which only can 
re-eſtabliſh again your houſe in its former extenſive and very 
great credit and buſineſs. I have not been able yet to learn 
any thing of your brother Adam's affairs, nor what accompts he 
has delivered in to the commiſſioners of bankruptcy: He has 
a further time given him, till the 8th of May. If I find any 


thing forthcoming, I am thinking of taking advice, in making 


ſome claim for my intereſt-bond, and accompt-current, which 
you know is ſigned jointly by you both. I thould be glad to 
have your opinion; and I have wrote Mr Patullo for his advice, 
and copy of the bond and accompt, as neceſſary, if any thing is 
to be recovered ; yet I ſhall proceed with great caution, leſt my 
application here ſhould only involve things more than they are 
already. I am very well pleaſed to hear the creditors have un- 
animoujly appointed you to manage and collect the funds and 
debts under the truſtees; and this our continued confirmation 
of our confidence in your integrity, will the more, I hope, pre- 
vail with you in bringing all your effetts and demands whatever 
to an equal dividend, as ſoon as you can, without partiality to any 
particulars whomſoever, which will be the only effectual means 
of eſtabliſhing your future credit and honour, both in your own 
country and elſewhere. I am well convinced Mr Patullo will exert 
himſelt all he can for me, as I have intreated and impowered 


him to concur and agree for me in every thing, jointly with the 
majority 


(19) 


* majority of the reſt of the creditors, until I come down ſome» 
time next month. I am,” ec. 
This letter was received by Mr Thomas Fairholme, and re- 
mained in his cuſtody until it was produced in proceſs; and it 
will not be pretended, that he ever put it into the hands of the 
truſtee, or uſed it as evidence of the petitioner's having acceded to 
the truſt-right. An inſtance is mentioned above, of one of the 
creditors being marked in the liſt by Mr Fairholme's clerk, as ha- 
ving acceded by letter; but no ſuch thing is pretended, with regard 
to the petitioner, and taking the two letters together, it is im- 
poſſible to infer from them any actual acceſſion to the truſt. Tho- 
mas Fairholme's letter conveys this erroneous idea, that every 
thing was made over to the truſtees ; that the creditors were unani- 
mous; and that the execution of this truſt-right was the only courſe 
which remained to be taken. Dr Herriot's anſwer is wrote in the 
{tyle which might have been expected from a gentleman who was 
a ſtranger to law, and to buſineſs of that kind, and who was not 
aware of any deceit. He expreſles great concern for Thomas Fair- 
holme's unhappy ſituation, ſays he is well pleaſed at the unanimity 
of the creditors, talks of every man getting his own, and of an e- 
qual dividend as ſoon as poſſible, without partiality, &'c. From 
which it is, to demonſtration, plain, that he underitood the mea- 
ſure propoſed to be total. And when, in the concluſion of his 
letter, he talks of having intreated Mr Patullo, To concur in 
* every thing jointly with the majority of the creditors, till he 
* himſelf ſhould come down,” he means only a concurrence in 
queſtions among themſelves, as to the management of their com- 
mon affairs, which cannot infer any acceſſion to a particular and 
partial contract, the nature of which he did not underſtand, fur- 
ther than that he ſuppoſed there was ſome common meaſure gone 
into, in which the whole creditors were unanimous. He was will- 
ing to have concurred with all the creditors in rational meaſures 
but, in fact, he never entirely diveſted himſelf of that freedom of 
choice, which his agent had left him, till he thould have an op- 
portunity of inquiring into matters when on the ſpot. And in- 
deed the whole letters wrote by him at this period, before coming 
to Scotland, amount to nothing more than the inquiries and ſug- 
geſtions of an ignorant man, deceived by falſe repreſentations, 
and only defiring that his friends in this country ſhould do the 
beſt for him in his abſence; under this notion always, that the 
meaſures to be taken were common, and ſuch as would ſecure 
every 
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every creditor in an equal and juſt proportion of the whey funds. 

It was ſaid for the defenders, That however much he may have 
been deceived by theſe repreſentations, this cannot aid him to the 
prejudice of the other creditors acceding, who have been alſo de- 
ceived and miſled. But, in anſwer, it is ſubmitted, in the fit 
place, That the petitioner de facto never went the length of acceding, 
and therefore Mr Fairholme, in fo far, miſled his aim. 240%, If 
he had, by unfair means, been induced to accede, the defenders 
could not have taken any benefit from it; more eſpecially, when 
the deceit was practiſed by their own factor, acting in that capa- 
city at the time. The act and deed of the factor for the acceding 
creditors was their act and deed, and could never have availed 
the defenders, ſuppoſing it had been attended with the deſired 
effect. Beſides it will be obſerved, that theſe falſe repreſentations 
were 1n part made by one of theſe very detenders viz. George 
Fairholme, an acceding creditor. 

The 2d ſuppoſed act of acceſſion, founded on by the defenders, 
is Mr Patullo's giving in a note of the grounds of debt to the 
truſtee, in conſequence of an advertiſement publiſhed in the news- 
papers. When the nature of this advertiſement is attended to, 
your Lordſhips will be ſatisfied, that no evidence of acceſſion 
ariſes from Mr Patullo's compliance with it. The order was ge- 
neral, deſiring not only the acceding creditors, but the whole 
creditors to exhibit their claims and grounds of debt, in order 
that a ſtate of the bankrupt's affairs might appear; and the peti- 
tioner believes it was complied with by moſt of the creditors, as 
well thoſe who had acceded, as thoſe who had not ſubſcribed the 
deed. Mr Patullo had all along declared, that he was to take no 
ſtep whatever, either in the way of arreſtment, or of acceding to 
the truſt, till the petitioner himſelf came to Scotland. He thought 
there was no harm however in ſhowing his grounds of debt to the 
truſtees clerk, and giving him a note of the amount, which was all 
that was done: 

The third cireumſtance, viz. The petitioners having attended a 
4 meeting or conference about Mr John Adam's affairs, is {till 
more inconcluſive. It is a fact which has been all along affirmed, and 
never denied, that upon the petitioner's arival in Scotland, in 
zununer 1764, {o conſcious were the defenders that he had not 
directly or indirectly acceded to the truſt-right, that they applied 
to him repeatedly to do it; but which he abſolutely refuſed, un- 

i he thould be more fully ſatisfied how matters ſtood, as he be- 


gan 
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gan to perceive that the whole creditors were not agreed in one 
general plan of proceeding. He avers, that he frequently applied 
to Thomas Fairholme for information, but without obtaining 
ſatis faction; and it was on one of thoſe occaſions, that he was 
cold by him accidentally on the ſtreet, that there was to be a 
meeting tiat afternoon concerning Mr Adam's affairs, where it 
would be proper for him to attend, as the {ſtate of the company's 


funds would turn out better or worſe, according as matters were 


{ettled with Mr Adam. The petitioner, not dreaming that any 
detriment could happen to him from attending a meeting, in 
which he was perſonally intereſted as a creditor of the Meſſ. Fair- 
holmes, and indeed in which he had an intereſt very ſimilar 


to that of Mr Adam himſelf, did go to that meeting, for infor- 


mation's ſake, in order to obſerve what was going on, as he might 
poſſibly be determined, by what was there done, whether he him- 
{elf thould accede or not; and from the minutes of the ſederunt it ap- 
pears, that the only ſubject of deliberation was the ſtate of .ac- 
compts between the company and John Adam. It was repreſent- 
ed, that John Adam ſtood in the company's books as debtor to them 
for L. g000; but that he pleaded compenſation, upon certain 
remittances made to Adam Fairholme, to the extent of , 16,000, 
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whereby he made the company indebted to him in a balance of 


f 7000: That Mr Adam had, at the ſame time, challenged a 
transfer made by George Fairholme in London, whereby a ſum 
of about L 40,000, at the credit of Adam Fairholme in George's 


book, had been transferred, about the time of the bankruptcy, to 


the credit of the company's accompt with George. If this £ 40,000 
was to be conſidered as the ſeparate eſtate of Adam Fairholme, 
this would in ſo far be a benefit to his private creditors, and the 


funds of the company would in proportion be diminithed. It 


was agreed, therefore, That this procedure rendered it neceſſary 
that the creditors of the company thould immediately take theſe 
affairs under conſideration;” that it was for the common bene- 
fit of all concerned to avoid queſtions at law ; and that endea- 
vours ſhould be made to ſettle matters between the creditors of the 
company and Mr Adam. | | 

Such were the tranſactions of this meeting, as appears from the 
minutes of ſederunt. Mr Adam himſelf ſeems not to have been 
preſent ; but ſuppoſing he had, it would not ſurely have been 


maintained, that his being a party to this conference, about his 
| | own 


(% 


own affairs, would have rendered him an acceder to the truſt; 
yet there would have been individually the ſame pretence for in- 
ferring an acceſſion againſt him, as againſt the petitioner. Your 
Lordſhips will obſerve, that the petitioner is a creditor both of the 
houſe in Edinburgh, and of Adam Fairholme and Thomas Fair- 
holme ſeparately. The balance due to him upon his accompt-current 
is owing by the houſe, but the 4600 1s due by a bond ſubſcribed 
by them ſeparately. For that reaſon, he entered his claim under 
the commiſſion of bankruptcy in England, upon the ſeparate eſtate 
of Adam Fairholme, beſides appearing as a creditor upon the 
fands of the company in Scotland. He was therefore preciſely on 
the ſame footing with Mr Adam, being equally intereſted in pro- 
ſecuting the challenge of the transfer above mentioned, in which 
reſpeR, he had an intereſt independent of, and even inconſiſtent 
wth that of the other creditors in Scotland. | 

The acceding creditors, and the truſtee, were extremely deſirous 


to bring the eſtate of Adam Fairholme into the common fund, in 
order to be diſtributed and managed by the truſtee. But both Mr 


Adam and the petitioner had an intereſt to oppoſe this; and Mr 
Adam, who is by far the greateſt creditor, refuſed to comply with. 
it, except under certain conditions which he offered to the truſtee. 
This occationed various communings and treaties between Mr A-- 
dam and the other creditors, but which at laſt ended in nothing; 
and Nr Adam is ſtill proſecuting his claims, both againſt the 
company-ftunds, and againit the ſeparate eſtate. Propoſals were 
alſo made to Dr Herriot for bringing him to an agreement with the 
acceding creditors, with reſpect to his claims on the ſeparate eſtate, 
but your Lord{hips will obſerve, from the correſpondence to be 
afterwards ſtated, that theſe came likewiſe to nothing; and that, 
at this day, he remains entirely on the ſame footing with Mr Adam: 
And therefore, taking the matter in this view, it is perfectly clear, 


that his attendance at the above meeting or conference, in order 


to hear what was propoſed with regard to the queſtions ſubſiſting 


with Mr Adam, could neither be intended nor have the effect to 


deprive him of any right competent to him, or to include him in 
a contract which he had never ſubſcribed, and altogether oppo- 
lite to his intereſt, | 

The very day after the ſaid meeting, the petitioner called at 
Mr Farquharſon, the truſtee, for inſpection of the ſtate of the 
funds belonging to the houſe. This Mr Farqubarſon refuſed to 
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ſhew him, giving for a reaſon, that he had not acceded to the truſt- 
right, and that he would give him no information till he had ac- 
ceded. About the ſame time, Mr Farquharſon complained to 
John Patullo of the petitioner's troubling him by inquiries of that 
kind. Theſe facts the petitioner has, from the beginning, aver- 
red, without any denial from the defenders ; ; and he could prove 
them by the oath of Mr Farquharſon, were it neceſlary. | 

The fourth and laſt circumitance founded on by the creditors, to 
infer an acceſſion, 1s a correſpondence of letters, which paſſed be- 
rween the petitioner and his agent in July and Auguſt 1764, when 
the petitioner was occaſionally in Fife. But when theſe are exa- 
mined, they afford conviction of the opinion then entertained by 
all parties, that there had been no acceſſion in the caſe. The 


4. Subſequent 
correſpond- 
ence, 


whole of them relate to the tranſactions then going on concerning 


Adam Fairholme's ſeparate eſtate, and ſhew, to demonſtration, 


\ that the truſtee, in place of conſidering the petitioner as an ac- 


ceding creditor, was uſing every endeavour to bring him into 
meaſures. | 
The firſt of theſe letters, dated 11th July, from Mr Patullo to 
the petitioner, is in theſe words: Nothing has occurred ſince 
your leaving this, in your affairs with Meſſ. Fairholmes, that 
needed be wrote you, till yeſterday, that -I occafionly ſaw Mr 
„Farquharſon in the ſtreet ; who told me, that they have had a- 


Edinburgk 


July 11.1764. 


* nother communing with Mr Adam and his friends, tending to- 


** wards an agreement of the various queſtions and law-fſuits that 
may enſue between the creditors of the company and him, con- 
* fidered upon the footing of a creditor of Adam Fairholme only ; 


and he inquired at me, how I thought you would be diſpoſed, in aſs 
** that ſhould take place I obſerved, that you conſidered yourſelf, 


upon your bond-debt, as having right to draw your proportion 
of Adam Fairholme's ſeparate eſtate, and had accordingly enter- 
ed your claim before the commiſſioners of his bankruptcy at 
x 3 and alſo your proportion of the company's effects at 


9 Edinburgh, 25 a creditor of the company; and that you belie- 


* ved that it would be more for your benefit, that Mr Adam 


* would proſecute the claims competent to him as a creditor of 


„Adam Fairholme ſolely, than to make any accomodation with 


the creditors of the company. But how far it would be adviſe- 


able for you to maintain theſe claims upon your ſole expences, 


„zn caſe Mr Adam's ſhould diſengage himfelf from you by am a- 
greement 
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greement with the creditors of the company; or even how far, 
in end, it may turn out to your benefit, to maintain them upon 
your joint expences, conſidering the waſte of time and money 
it may occaſion to both parties, and the obſtruction it may prove 
to gathering in the funds for payment of all concerned, in my 
humble opinion, merited the moſt mature conſideration. 1 
promiſed to write you, and to get your own anſwer. My own 
opinion is, that though I would not depart from my right, yet 
conſidering that the beſt and propereſt perſons in our place, Mr 
Farquharſon and Mr Boſwall, are concerned, I would have no 
{cruple of ſubmitting what was my right to their judgments, 
and which will come out upon proper calculs ; and I would ra- 
ther agree to be directed by them in yielding a part ofmy right, 
than by ſticking too cloſely and tenaciouſly to it, involve 
myſelf, and a whole ſet of creditors, in law-ſuits and expences, 
and obſtruct the ſettlements of all heir attairs. This I would do 
myſelf, who know theſe gentlemen ; but you may adviſe with 
your other friends.” 

The petitioner's anſwer, of date 17th July, 15 as follows : 
Dear Sir, I received your favour of the 11th, and, with great 
concern, ee all our affairs with the dees and Mr A- 
dams ſtill remain in the ſame wretched and woful ſtate as ever. 
I am much obliged to Mr Farquharſon, for his good endeavours 
towards the adjuſting all our unhappy diſputes and demands in 
the moſt amicable and ſpeedieſt way. His univerſal good cha- 
racter gives me the greateſt confidence in his honour and abili- 
ties, and ſhall always be very thankful to him for his opinion 
and advice in my perplexed fituation.” He then proceeds to 


make ſome obſervations on the affairs of Adam Fairholme and 
John Adam, which ſhew that he underſtood very little of the ſub- 
ject on which he was writing; and he concludes with theſe words: 
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I ſhall be very glad to hear matters are tending towards a divi- 
dend in the moſt amicable manner poſſible. If that does not 
ſucceed, we muſt have recour/e lo the law, and the ſooner the bet- 
ter. All the doubts and delays which have hitherto occurred 
to me, I ſhould think, might ſoon be determined and ſet to 
rights in a court of juſtice, where reaſon and equity, regarding 
meum et tuum, muſt readily take place of all ſtudied and evaſive 
doubts, and perplexing queſtions,” ec. 

This letter 1s to be explained by the preceding one, to which 
| IT 


i I 


it is an anſwer, The ſubject of Mr Patullo's letter, was a propoſed 
adjuſtment of the queſtions about the ſeparate eſtate. The peti- 
tioner's is wrote in the ſtyle of a man unacquainted with buſineſs, 
deſirous to have his money in the ſpeedieſt manner; but mentions 
his reſolution of Having recourſe to the law, if neceſſary, which 
ſhows that he did not underſtand himſelf to be bound by the 


truſt. 


Mr Patullo's next letter, after beſtowing ſome commendations on EMD. 
Mr Farquharſon and Mr Boſwell, and adviſing the petitioner a- Ag. 2.1764. 


gainſt law-ſuits, is in theſe words: Yet J am not for your quitting 
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your right, as I wrote you formerly, either of your ſhare of the 


funds conſidered as Adam Fairholme's ſole property, or of the 
funds conſidered as belonging to the company: But your right 
and ſhare of theſe funds may be aſcertained without going to 
law ; and I take the gentlemen, in whoſe hands the affairs is, to 
be very honeſt, and the beſt known here for the purpoſe.” 


The petitioner's anſwer is in theſe words : © I received your fa- Ramornie, | 
vour of the 2d; and as I am very ſenſible of the expences at- Aug. 7.1764. 


tending law-ſuits, I ſhould always prefer the ſettling of diſputes, 
by the opinion and arbitration of triends, when to be done with 
readineſs and. diſpatch ; but, in my own preſent fituation with 
the Fairholmes affairs, [ thank it is not doing myſelf juſtice, by going 
into any common meaſure with reſt of the creditors, and giving up my 
right to a ſhare in the ſole property of Adam Fairholme's ettate, and 
their joint funds at Edinburgh, wnle/s the truſtees will compenſate 
me for my whole debt, which I ſhall be very glad to accept, with- 


out going to law.” 


Mr Patullo next wrote as follows: I am favoured with yours Edinburgh, 
of the 7th, and notice the contents. I believe nobody diſputes Aug. 9. 1764- 


but that you will be intitled to draw your proportion of Adam 
Fairholme's proper eſtate at London, as well as your proportion 
of the effects of the company here: And all the meaning of 
the propoſal was, whether you will agree to have theſe pro- 
portions aſcertained without. expences, or in the leaſt ex- 
penſive manner, by compromiſing differences, and ſaving law- 
queſtions ? or, if you will try them at law ? 


To which the petitioner made anſwer: I am favoured with yours Ramornie, 
of the 9th, and very ready to come into any meaſures for the 


recovery of my money, and the leſs expenſive, ſo much the 
better; but whilſt Jam unacquainted with all particulars of 
the compromiſe going on. with Mr Adam, I cannot come in- 
to any doubtful compoſition, as there may be many circum- 

| : ſtances, 
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% ſtances much in his favours, but to my prejudice, as a credi- 
24 tor, both of the houſe at Edinburgh, and of Adam Fairholme's 

* proper eſtate at London.” 

Thele letters, taking the whole of them together, are ſo far 
from importing an acceſſion, either then or before, to the truſt- 
right, that they aftord direct evidence of the contrary, It ap- 
pears from them, that, ſo late as Auguſt 170 54, all parties were 
fully ſatisfied, that the petitioner had not, in any ſhape, acceded 
to the truſt-right. Your Lordſhips will particularly remark, 


that the truſt-diſpoſition was ſigned not only by the firm of 


the company, but by the ordinary ſubſcriptions of Adam and 
Thomas Fairholmes ; and therefore included, not only the com- 
pany funds, but the ſeparate ſubjects of each of the partners, 
ſo far as they could be conveyed, to the prejudice of their own 


private creditors. Had the petitioner then been conſidered as 


an acceding creditor, there was not the leaſt occaſion for the 
truſtee to commune or treat with him about the matter. The 
petitioner was, by the truſt-right and deed of acccihon, bound 
to ſubmit to the determination of Mr Farquharſon, in every 
matter of that kind, whatever might be the fate of the queſtion 
with Mr Adam ; and conſequently all argument, or perſuaſion 
to bring him into meaſures, is demonſtrative of the fact, That 
the petitioner had neither acceded, nor was conſidered as an ac- 
ceding creditor. 

The petitioner has thus reviewed the whole of the correſpon- 
dence, and other circumſtances, from which the acceſſion is en- 
deavoured to be inferred; and he humbly apprehends, that there 
is nothing, from firſt to laſt, in his conduct, which can be con- 
ſidered as equivalent, or in the leaſt degree ſimilar to an 
actual ſubſcription of the contract. If he had meant to ac- 
cede, why did he not ſubſcribe the deed of acceſſion, after he 
came to Scotland, and was appriſed of the nature and intend- 
ment of the truſt? The other creditors conſidered the ſubſcrip- 
tion of a formal deed to be neceſſary to bind them; and, 
indeed, an acceſſion to a contract of ſo much importance, in- 
ferred from intentions and vague circumſtances, is a thing hi- 
therto unknown and unpractiſed in the law of Scotland. A truſt- 
right and deed of acceſſion, are a contract between the bankrupt 
and his creditors. The conveyance by the bankrupt will not be 
preſumed without writing: Why then ſhould the counterpart of 


the agreement be ſo inferred ? 


Your 
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Your Lordſhips have found, that he is not tied to the condi- 


tions of the deed of acceſhon, becauſe there is not the leaſt evi- 
| dence that he was made acquainted with the particular clauſes of 


that deed. Nay you have found, that he is not in any ſhape 
bound by the deed of acceſſion; and yet the effect and meaning 
of the interculotor 1s, to bind him by that deed, in the ſame 


way as if he had ſigned it, with an exception of the clauſes. It 


is ſubmitted, how far this is confiſtent, or indeed how far the 
matter is extricable, if your Lordſhips find a party bound by one 
half of a tranſaction, and not by the other. The truſt-right, 
with all its relative clauſes and conditions, is an mdividuum, which 
either muſt be wholly binding, or not at all How does it ap- 
pear that any of the defenders would have ſubſcribed the deed, 
had they known that other creditors were only to be bound by a 
part of the deed, and not by the whole? And ſuppoſing the peti- 
tioner to have had an intention to accede, how does it appear 
that he would have conceived ſuch intention, had he known that 
the whole creditors were not to be on an equal footing, but that 


| ſome were to be in a better condition, and ſome in a worſe ? It 


1s certain from the whole of the correſpondence, that any 
inclination ſhewn by him to go into common meaſures, was all 
along under this ſuppoſition and proviſion, that the whole credi- 
tors were to concur in one plan, and that the diſtribution was 
to be total, and not partial. | 

The preſent caſe is, in this reſpect, entirely different from any 
of the kind that ever came before your Lordſhips. In the caſe of 
Neil Macvicar; in the „%% place, The general point with regard 
to the effect of diligence, after the execution of a truſt-right, was 
not then ſo well aſcertained as at preſent. But, /econdly, The 
meeting at which young M'Vicar attended, was prior to the truſt- 
right, and where it was unanimoufly reſolved to take joint mea- 
ſures, he himſelf offering no diſſent. Your Lordſhips conſidered 
it as a fraud in MVicar to he by, in order to inſnare the reſt of 
the creditors and put them off their guard; and as he was the 
ſingle creditor, who afterwards ſtruck out, your Lordſhips, by 
finding him barred by his own fraud from objecting, gave effect 
to the truſt-right, to the execution of which, there was no other 
obſtacle but this unfair diſſent of M*Vicar. Here the truſt-deed 


was granted by the bankrupt to truſtees choſen by bimſelf; and 


there is {till a great part of them diſſenting, many of whom have 


uſed diligence, upon which they will fall to be preferred to the 
: | truſtee, 
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truſtee, and acceding creditors. The petitioner cannot ſay, what 
may be the preciſe number of the diſſenters, or the amount of 
their debts ; but he believes, it is, certain, that, at the time of his 
firſt correſpondence with John Patullo and Thomas Fairholme, 
one half of the creditors had not acceded; and even at preſent, 

if the amount of the debts is to be the rule, he believes, inclu- 
ding his own and Mr John Adam's claims, conſiderably more 
than the one half of the debts of the company will be found to be 
due to none-acceding creditors. 

Beſides, altho' your Lordſhips were to bring in the petitioner as 
an acceding creditor, it 1s clear, that the truſt cannot be executed, 
as in the caſe of M'Vicar, according to its firſt intendment. By 
the expreſs words and meaning of the truſt, it was granted for be- 
hoof of all the creditors; and if it cannot be executed for the be- 
hoof of all, it does not occur, how it can be ſuſtained to any 
effect whatever. It was a conveyance alſo of the whole effects be- 
longing to the bankrupts. This total conveyance is now rendered 
impoſſible: Therefore, why ſhould it ſubſiſt in a different form, and 
to an effect intirely different? 

And here your Lordſhips will attend to another very uncom- 
mon circumſtance in this truſt-right. The diſpoſition expreſsly 
reſerves all preferable rights or diligences, prior to the completion 
of the right. The petitioner would gladly know at what period 
of time, or by what circumſtances, the right becomes complete 
fo as to exclude poſterior diligences, and admit thoſe prior. The 
figning of the deed by the bankrupts does not render it complete, 
becauſe ſomething muſt be done on the part of the creditors. Tt 
would ſeem then, that the right is not complete, till every credi- 
tor has acceded, or at leaſt every creditor who chuſes to be in- 
cluded in the truſt. Now your Lordſhips will obſerve the unjuſt 
- confequences which may follow upon this plan of operation. It 
is in the power of the outſtanding creditors, in the mean time, to 
go on with their diligences ; and after ſecuring as much as they 
can in that manner, they may next accede to the truſt-deed, and 
% have the whole benefit of their ſeparate diligence, and at the 
{me time come in for a dividend under the truſt-right, along with 
the other acceding creditors : And how long they may continue to 
go on in this way, or in what manner the chequer is to be ſhut, 
the petitioner muſt own he does not readily perceive. Indeed he, 
with ſubmiſſion, apprehends, that till every creditor whatever of 
the bankrupts has put his name to the deed of. acceſſion, matters 

| are: 
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are open and entire; and the completion. of the right cannot be 
ſaid to have taken place. 

If any fraud. could be qualified on the part of the peti- 
tioner, as was preſumed in the caſe of MVicar, or if matters 
were no longer entire, the other creditors having done or omitted 
ſomething in reliance on the petitioners ſuppoſed acceſſion; and 
if, at the ſame time, the whole other: creditors were agreed in 
common meaſures, there might be ſome reaſon in equity to 
depart from the ſtrict. rules. of law, and to include him in 
this. contract, though he never was a party to it. But no ſuch 


thing can poſſibly be maintained in the preſent caſe: The 


petititioner has again and again, called on the defenders to 
point out a ſingle creditor, who acceded or delayed dili- 
gence, on the faith of his agreeing to the meaſure. If your 
Lordſhips will take a look of the names ſubjoined to the deed of 
acceſſion, you will ſee that all of them, except a very few, ſub- 
ſcribed the deed as early as the meeting of the 2d April, when it 
is not pretended, that the petitioner had in any ſhape acceded; 
and of thoſe few who ſubſcribed it in April, May, or ſubſequent 
months, there is not one who will be hardy enough to ſay before 
your Lordſhips, that he was deceived or impoſed. on by the peti- 
tioner. On the. contrary, it is as clear as ſun-ſhine, from the let- 
ters above ſtated, that the petitioner was, to the very laſt, conſi- 
dered by the truſtee, and all concerned, as a non-acceding creditor, 
and treated with on. that footing.. At the ſame-time, even if he 
had fignified any purpoſe of acceding, and others had thereby been 
induced to join in the meaſure, yet, as he himſelf was unfairly 
brought in by th- miſrepreſentations of the factor employed by 
theſe very defenders, and by one of their own: number; and as 
the try right cannot now. be executed in the way it was in- 
ded, it is ſubmitted, that he, as well as any other of the 
1 who have. Pan thus . miſled, would fall to be relieved. 
of their engagement. | 
The only other argument uſed by the defenders, was, That the 
petitioner ought not to beallowed to carry off the funds collected by 
the truſtee, for the behoof of all the creditors. To this it is anſwered, 
in the / place, That beſides the arreſtment in the hands of the 
truſtee, he has likewiſe uſed diligences in the hands. of other debt- 
ars of the company, which mult; at any rate, be effectual, as this 
argument does not ſtrike againſt them But, 2d/y, With. — to 
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thoſe in the hands of the truſtee, the petitioner is adviſed, that 
he has T right to attach the effects of his debtor, here ever he can 
find them; and ſo your Lordſhips determined in the caſe of Stra- 
chan's creditors. The petitioner takes no advantage from the col- 
lection of the funds made by the truſtee, becauſe, had the effects 
remained in the hands of thoſe from whom they were uplifted, 
the petitioner would have had an equal opportunity of attaching 
them; and the truſtee had no right to withdraw the bankrupts 
effects from the diligence of any non- acceding creditor. 

The petitioner begs pardon. for the length of this paper; but, 
as the queſtion is of the utmoſt importance to him, he thought 
it neceſſary to ſtate the correſpondence, and other circumſtances, 
at full length: And he flatters himſelf, that notwithſtanding the 
general exhibition of every private letter which had paſſed. in con- 
fidence between the petitioner and his agent, a thing not ex 


tremely uſual in common. caſes, your Lordſhips will be of opi- 


nion, that the defenders have failed in proving any acceſſion, on 


his part, to the truſt-right, directly or indirectly, ſo as to bar 


him from diligence ; and he apprehends the truſt-right itſelf, will 
now appear to your Lordſhips to be inextricable and void, be- 
cauſe it cannot be carried into execution, according to its original 
nature and form. 6 | 


May it therefore pleaſe your Lordſhips, to alter your in- 
terlocutor above recited ; and, in ræſpect that the pe- 
bitioner has not acceded to the truſi-right, and that 
the ſame cannot now be carried into execution ac- 


cording to its original nature nd intendment, to fad, . 


That. he is not, in any ſhape, bon b * it. 


*S 


Aocording to juſtice, G. 
Tires IL Ax caur BELT. 


